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In the

Court
For the Ninth Circuit

Luther C. Hess and Alaska Juneau
Gold Mining Co., a corporation,

Appellants,

vs, ) No. 13,533

M. P. Mullaney, Commissioner of Taxa-
tion, Territory of Alaska, Appellee.

Upon Appeal from the District Court for the
Territory of Alaska, First Division

APPELLANTS' PETITION FOR A REHEARING

To the Honorable WilliaTn Denrrhan, Presiding Jvdge

and to the Honorable Associate Judges of the United

States Court of Appeals for the Ninth Circuit :

Appellants respectfully petition this court for a re-

hearing of this cause and an opportunity to reargue

certain points which do not seem to have been made
clear, and appellants present the following grounds for

a rehearing:

L
The question presented by appellants in their brief

dealt with exemption from taxation in violation of the

provisions of the Organic Act, rather than classifica-

tion, and the court seems to have based its decision on

the power of the legislature to classify, and the record

with reference to exemption does not support the

court's opinion.

1



II.

The injury complained of by appellants, arising

from the lack of a territorial board of equalization,

was one resulting from the fact that appellants were

deprived of any means of knowing anything about

assessment valuations, bases of valuations, or stand-

ards of value in any of the other numerous taxing units

in the territory set up under the law save where their

own property was situated; and the injury was not

one resulting from unequal taxation or unequal or ex-

cessive valuations.

I.

The Question Presented by Appellants in Their Brief

Dealt With Exemption from Taxation in Violation of

the Provisions of the Organic Act, Rather Than Classi-

fication, and the Court Seems to Have Based Its De-

cision on the Power of the Legislature to Classify,

and the Record With Reference to Exemption Does

Not Support the Court's Opinion.

In holding that the law provides for a general levy

on all property in the territory regardless of its loca-

tion, we think the court overlooked the language of the

Supreme Court of the United States in the case of

Anderson v. Mullaney, 342 U.S. 415, at page 418, that

"where the power to tax is not unlimited, valid-

ity is not established by the mere imposition of a

tax."

In Alaska, the power to tax is not unlimited. It is

limited by Section 9 of the Organic Act, as amended by

the Act of June 3, 1948, 48 U.S.C.A. §78, which pro-

vides that the tax must be '^uniform on the same class

of subjects." It must be ''levied and collected under

general laws."



Here it is true that Section 3 of the Alaska Property

Tax Act, Chapter 10 of the Session Laws of 1949,

states that the tax is levied on all property; but Sec-

tion 4 says this tax on that portion of all property in

the territory situated in cities, school and public util-

ity districts [constituting seventy-five per cent of all

property in Alaska] shall be assessed, collected, and

enforced in the manner prescribed by the municipality

or district.

This, therefore, is either a geographical classifica-

tion, which is prohibited, or it is an exemption from

taxation, which is also prohibited, for the Organic Act

provides that all taxes shall be uniform upon the same

class of subjects and levied under general laws.

There is no doubt that classification of property is

permitted in Alaska, as it is in practically every state,

and we think that is the only effect of the cases referred

to in the court's opinion, namely, Charleston Assn. v.

Alderson, 324 U.S. 182, and Madden v. Kentucky, 309

U.S. 83.

There seems to be no question about the illegality

of geographical classifications, as this court in its opin-

ion stated on page 4, quoting from Cumberland Coal

Co. V. Board, 284 U.S. 23, 28:

'^Unquestionably systematic geographical dis-

criminations in the burden of taxation have been

held void."

There seems to be little difference between geograph-

ical discriminations or classifications on geographical

lines and exemptions. Both are prohibited by the Alas-

ka Organic Act, and in view of this prohibition the

Alaska Property Tax is not a general law. See Board
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of Education of San Francisco v. Alliance Assurance

Company, 159 Fed. 994, 999 [9th Cir.], 25 R.C.L. 815.

What we have in this case, then, is an exemption.

Some confusion arose and there seems to be some

conflict between the decision in the injunction case of

Hess V. Mullaney, decided by Judge Pratt and found

in 91 F.Supp. 139, and the opinion of this court on ap-

peal in that case, 189 F.2d 417, and the holding in the

opinion in the above-captioned case. The District Court

held that, upon the evidence, no tax had been levied

by the cities and school districts under the provisions

of the Alaska Property Tax Act. The lower court held

in that case that the case should be dismissed as to

the City of Fairbanks and the Fairbanks School Dis-

trict because they had not levied any tax under the

Alaska Property Tax Act. This court, in the opinion

on appeal, supra, stated that "the court was clearly

correct in dismissing the action." We do not argue

that that question is not open again on this appeal,

but we think the court was wrong in holding that the

first ten mills of the city tax levied by the cities in

Alaska and school districts must be considered as the

tax levied by Section 3 of the Alaska Property Tax

Act. If that were so, it would result in great confusion,

for the procedure for assessment, collection, and en-

forcement of that portion of the Alaska tax levied with-

in cities and school districts is so radically different

from procedure for collecting and enforcing the tax

in the areas outside those districts. That would de-

stroy the uniformity of the tax, or, if not, and the court

should hold that the Alaska Property Tax Act pro-

cedure, the rates of interest, and lien provisions, etc.,



of the Alaska Property Tax Act applied to these munic-

ipal taxes or that portion of them constituting the

first ten mills, there would need to be two separate tax-

es levied by the cities, one portion of which would be

subject to the procedure laid down in the various city

ordinances and the other portion of which would be

governed by the provisions of the Alaska Property

Tax Act.

However, there is a more vital question involved

than that, although we think that alone would make
the act unworkable. If the City of Fairbanks, for in-

stance, has a municipal tax of twenty mills for school

and municipal purposes and it pays no attention to

the Alaska Property Tax Act but still levies the twenty

mills under its city ordinance and it can now be con-

sidered that ten mills of that is the Alaska Property

Tax, then the property owners of the city are receiving

exemptions to the extent of that ten mills just as actu-

ally as though it were written in the law for they are

getting a rebate to that extent on their municipal taxes

and, therefore, the tax would not be uniform and equal

throughout the territory and would not be levied under

a general law. Municipal taxes are used for certain

purposes and territorial taxes for another purpose. The

court, in its opinion, on page 11 states as follows:

"We are concerned, not with names or labels

applied to taxes, nor with diversity of collecting

agencies, but rather with the substantial impact
and bearing upon the property and owners affect-

ed. In Charleston Assn. v. Alderson, supra, the

Supreme Court noted 'the well established rule

that the Constitutional prohibition applies only to

taxation which in fact bears unequally on per-
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sons or property of the same class and that mere
differences in modes of assessment do not deny
equal protection unless they are shown to produce

such inequality'."

We have here more than mere differences in modes

of assessment. If that were all, there might be no in-

equality of burden; but here, if the court's reasoning

is applied, there is an actual exemption from taxation

so that any way you take it the tax is not uniform.

The record shows that actually no tax was levied

under the Alaska Property Tax Law in cities or school

districts. The City of Fairbanks actually went on

record in refusing to assess the tax [R-76]. No city

assessed it. It is the results we are here dealing with

and the results sanctioned by the law which is being

attacked.

It is true that the court states that we should not

be concerned with names or labels applied to taxes;

but applying that maxim to what actually occurred in

Alaska, we find the facts to be, as shown by the rec-

ord, that none of the cities and school districts attempt-

ed at any time to levy or assess this tax except the

Juneau School District, which assessed three mills.

Whether they refuse to assess the tax and collect

it, or whether they may be considered under the law

to have assessed and collected it when they collected

the first ten mills although on municipal taxes, it

amounts to the same thing, for the municipal taxes

and the territorial taxes were two separate and distinct

levies and made for entirely different purposes.

We think this application of the law by the court



conflicts with the provisions of Section 9 of the Organic

Act, which requires that all property taxes be uniform

and levied and collected under general laws. The rec-

ord shows that the cities and school districts in Alaska

just went on as before in the matter of assessment and

collection of municipal taxes, paying no attention tc

this law, as Section 4 furnished them a means of escape.

It actually furnished them an exemption which they

took.

Suppose the City of San Francisco has a tax of two

mills on all property for fire protection, and the state

then levies a tax on all property in the state of two

mills for education or even for general purposes and

provides that the fire protection tax in San Francisco

may be deducted from the state tax. What is the differ-

ence? It surely amounts to an exemption, and this de-

stroys the uniformity of the tax and takes the law out

of the classification of a general law.

The court in its opinion [p. 5] cites two cases in sup-

port of the proposition that a state may allocate taxes

or earmark them. These cases are Gen. Amer. Tank

Car Corp. v. Day, 270 U.S. 367, 372; Carmichael v.

Southern Coal Co., 301 U.S. 495, 521, 522. It would

seem that in both of these cases and in the cases re-

ferred to in Footnote 14 of 301 U.S. 495, 522, the court

was dealing with classification permitted under the

laws of the states involved.

The tax in Alabama for unemployment insurance

was a tax levied on a particular class of employers

for the benefit of a particular class of employees, all

similarly situated. The tax in the Tank Car case was

expressly authorized by the Louisiana Constitution.
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Earmarked funds are derived from general taxation

under general laws, from all persons alike, who are in

the same class. They are used for specific purposes, to

be sure, such as schools, relief of indigents, etc., but

they apply to all alike. They are all used to relieve the

general fund of the state and consequently all taxpay-

ers from payments of specific funds for specific pur-

poses. All taxpayers are treated alike. Such is far

from the case of the Alaska Property Tax Law.

II.

The Injury Complained of by Appellants, Arising from

the Lack of a Territorial Board of Equalization, Was.

one Resulting from the Fact that Appellants Were
Deprived of Any Means of Knowing Anything About

Assessment Valuations, Bases of Valuations, or Stand-

ards of Value in Any of the Other Numerous Taxing

Units in the Territory Set Up Under the Law Save

Where Their Own Property Was Situated; and the

Injury Was Not One Resulting from Unequal Taxa-

tion or Unequal or Excessive Valuations.

This court says on page 6 of its opinion

:

"There is no doubt but that the absence of an

arrangement for some overall method of equaliza-

tion is a serious defect in a statute which unques-

tionably is not only unique but wanting in evi-

dence of good legislative workmanship.''

But the court reasons that appellants are not in-

jured by this serious defect. In Footnote 4(a) on page

6, the court refers to the fact that the Alaska Prop-

erty Tax Act was repealed in 1953. However, we do

not think the court fully considered the effect of this

serious defect and omission in the law. The repeal
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of the statute in 1953 does not, of course, affect appel-

lants' rights or the rights of all other taxpayers sim-

ilarly situated who have not paid the accrued taxes

for the years 1949, 1950, 1951, and 1952. The repeal

is based on a consideration of the lack of wisdom of

such an impractical and defective law. The lawsuit

deals with appellants' rights under it while it was

in force.

Appellants are attacking the taxes levied on their

property in the territory outside incorporated cities

and school and public utility districts. Appellant Hess

had property in three separate and distinct taxing

districts, namely, City of Fairbanks, Fairbanks School

District, and the territory outside cities and school

districts. The intervenor had property in five sep-

arate taxing districts, namely, the City of Juneau,

the City of Douglas, the Juneau School District, the

Douglas School District, and in the territory outside

those districts. There were, therefore, eight differ-

ent, separate, and distinct boards of equalization in-

volved, no one of which had any connection with any

other. The board of equalization provided for in Sec-

tion 43 of the act is a board with jurisdiction only over

property outside cities, school districts, etc. The taxes

in cities, school districts, etc., are to be "assessed, col-

lected, and enforced in the manner prescribed by the

property tax law of the municipality or district." See

Section 4 of the Act. While it is true there is a divis-

ional board of equalization in each judicial division,

the only power this territorial divisional board has

respecting assessments in cities and school districts is

"to require officers and employees of incorporated cit-
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ies and districts to furnish such information concern-

ing assessment and equalization of property taxes as

is deemed necessary." See Subsection (1), Section 43,

Chapter 10, Session Laws of 1949. This is as far as

their power goes.

Then, Section 44 makes the Territorial Tax Com-

missioner the collector of all taxes, and that section

provides that ''he shall administer all provisions of this

Act except those specifically assigned to a board or

under the purview of municipal or school district au-

thority."

Therefore, it clearly appears that the law withdrew

from all territorial authorities, including divisional

boards of equalization, all jurisdiction over taxes pur-

ported to be levied under its provisions within cities

and school and public utility districts. That being true,

now what is the result? Appellant-intervenor has prop-

erty, as shown by the record, at Annex Creek outside

city and school districts. It is assessed and taxed pur-

suant to the provisions of Section 3. Intervenor also

has property in the Juneau School District and in the

Cities of Juneau and Douglas and the Douglas School

District. It is assessed and taxed under the city and

school district ordinances, perhaps on a different basis

of valuation. What is intervenor's remedy? How may

it know anything about valuations or assesments in

the absence of a common board of equalization? How
far could intervenor go beyond what it has already

done? It could not appeal to either board. It had no

administrative remedies to exhaust or even to invoke.

Its complaint is not that its property was valued too

high for it had no means of knowing. Let us suppose
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that intervener has a house assessed at $10,000.00,

and let us assume that it is worth $10,000.00, but oth-

ers have houses of equal value which are assessed at

$2,000.00. The intervener's right is to go before a

board of equalization to determine whether all taxes

are uniform and equal so far as possible. The inter-

vener is not confined only to its own valuations, but

it has a right to examine and have determined all

other valuations of taxable property within the area

covered by the general law. It has no such right under

the Alaska Property Tax Act, and, therefore, it is in-

jured, and appellant Hess is injured by this serious

defect and omission in the law.

The case would be exactly the same if we had a gen-

eral state property tax law in the State of California

and with only county boards of equalization provided.

A taxpayer in the County of Alameda would have a

right to examine and compare values in the County

of San Francisco with his own values and to have them

equalized throughout the state. This, of course, is im-

possible where there is no general board of equaliza-

tion but only local boards concerned with property

within their respective districts.

Appellants are injured because they had to pay a

tax under this unique statute which deprived them

of all right to challenge its validity. Under that rea-

soning, appellants are helpless and they have been

deprived of their constitutional rights.

Appellants are injured because they are taxed while

property owners in cities and school districts are al-

lowed to escape this same tax.
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The record shows that no taxes were assessed or

attempted to be assessed in any cities of Alaska where

the bulk of the property is situated. None needed to

be assessed or collected under this law. The cities and

school districts went merrily on, under the protection

of the law, assessing only the same municipal taxes

solely for local and municipal purposes as they did

before the law was enacted.

The court in its opinion on page 6 refers to the case

of Roberts & Schaeffer Co. v. Emmerson, 271 U.S. 50,

54, 55. However, we cannot see how that case is in

point here for it dealt with classification under a fran-

chise tax in the State of Illinois. The Supreme Court

of the United States held in that case that one who

challenges the validity of state taxation on the ground

that it violates the equal protection clause of the Con-

stitution must show that he is himself affected unfavor-

ably by the discrimination of which he complains, but

in that case the court, on page 55, says:

''The plaintiff cannot complain that the tax is

measured by authorized, instead of issued, cap-

ital stock, because all of its authorized capital

stock has been issued. Any discrimination that

exists operates, therefore, in plaintiff's favor."

It is true that one cannot complain of a tax or a

violation of constitutional rights of any kind unless

he is adversely affected, but here, where the appel-

lants are taxed and others are in fact not taxed under

the same law and in the face of a constitutional pro-

vision that all taxes must be uniform upon the same

class of subjects and levied under general laws, appel-

lants are certainly injured in addition to being injured



13

through the fact that there is no general board of equal-

ization.

Even if the first ten mills of the city tax could be con-

sidered as a tax levied under the Alaska Property Tax

Law, still there is lack of uniformity because of the

variations in the dates of assessment and in the dates

of the payment of the tax and because some of the cities

provide for discounts. In the Juneau District for in-

stance the discount amounts to two per cent of the

taxes. Considering the large amount of taxable prop-

erty in the Juneau District it is apparent that the al-

lowance of a discount of two per cent on alijts taxes

constitutes infringement of the laws of ^uity insofar

as the appellant Hess is concerned.

The Supreme Court of the United States says, in

the case of Gen. American Tank Corp. v. Day, supra,

at page 373:

*'In determining whether there is a denial of

equal protection of the laws by such taxation, we
must look to the fairness and reasonableness of

its purposes and practical operation, rather than

to minute differences between its application in

practice and the application of the taxing statute

or statutes to which it is complementary."

All appellants seek is to have the court consider the

practical operation of the Alaska Property Tax Act;

the results of its operation, based upon the plain and

evident intent of the legislature that most of the prop-

erty in the territory should actually escape taxation

and be exempt from the provisions of the law.

Petitioners respectfully request that this record

should be re-examined and that appellants should be

s
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given an opportunity to re-argue the case. It is an

important case notwithstanding the repeal of the stat-

ute in 1953, for there are four years accrued taxes in-

volved.

Respectfully submitted,

Faulkner, Banfield & Boochever,

H. L. Faulkner,
Box 1121, Juneau, Alaska.

Medley and Haugland,
1011 American Building,

Seattle 4, Washington.

Attorneys for Appellants.

By H. L. Faulkner,
H. W. Haugland,

Of Attorneys for Appellants and Petitioners.

Dated, June 15, 1954.
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CERTIFICATE OF COUNSEL

I, H. L. Faulkner, one of the counsel for the appel-

lants and petitioners, do hereby certify that in my
judgment the foregoing petition for a rehearing is well

founded and that it is not being filed for the purpose

of delay. I further certify that there is upwards of one

million dollars in accrued taxes of all taxpayers in the

Territory of Alaska under the Alaska Property Tax

Act which have not been paid and that this case, there-

fore, is one of general public importance to all owners

of property within the Territory of Alaska.

Dated at Juneau, Alaska, June 15, 1954.

H. L. Faulkner,

Of Counsel for Appellants and Petitioners.




